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Beforethe
FEDERAL COMMUNICATIONS COMMISSION

Washington,D.C. 20554

In theMatter of )
)

NationalAssociationof StateUtility Consumer ) CGDocketNo. 04-208
Advocates’Petitionfor DeclaratoryRuling )
RegardingTruth-In-Billing )

AT&T CORP. OPPOSITION

Pursuantto Section1.4(b)(2)oftheCommission’sRules,47 C.F.R. § 1.4(b)(2),AT&T

Corp. (“AT&T”) herebysubmitsthesecommentsin oppositionto the Petitionfor Declaratory

Ruling filed by theNationalAssociationofStateUtility ConsumerAdvocates(“NASUCA”) in the

above-captionedproceeding(“NASUCA Petition”). 1

INTRODUCTION AND SUMMARY

NASUCA requeststhattheCommissionissueadeclaratoryruling “prohibiting

telecommunicationscarriersfrom imposingmonthlyline-item charges,surchargesor otherfeeson

customers’bills, unlesssuchchargeshavebeenexpresslymandatedby aregulatoryagency.”2

SeeFCCPublicNotice,DA 04-1495,rd. May 25, 2004. A summaryof thePublicNoticewas

publishedin theFederalRegisteronJune14, 2004. See69 Fed.Reg.33021. NationalAssociation
ofState Utility ConsumerAdvocates(NASUCA) Petitionfor DeclaratoryRulingRegardingTruth-
In-Billing andBilling Format (“NASUCA Petition’), filed March 30, 2004.

2 NASUCAPetition at 1.
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Specifically,NASUCA claimsthat“carriers’ line-itemchargesaremisleadinganddeceptivein

theirapplication,bearno demonstrablerelationshipto theregulatorycoststheypurportto recover,

andthereforeconstituteunreasonableandunjustcarrierpracticesandcharges.”3Thepetitionasks

theCommissionto declarethatthesepracticesviolatetheTIB Order4andtheContribution

Order,5aswell asguidelinesadoptedby theCommissionin its theAdvertisingJointPolicy.6

NASUCA’spetitionis simplyadisingenuousattemptto precludecarriersfrom assessing

any line-itemsin theirbills to end users.As NASUCA mustbe well aware,no line-itemcharge

currentlyassessedby carrierssatisfiesbothof thecriteriaset forth in NASUCA‘s Petition. Under

theguiseofrequestingadeclaratoryruling applyingsettledCommissionprecedent,NASUCA in

facthasrequestedthattheCommissionadoptaradicalandwholly unjustifiabledeparturefrom

prior law andregulatorypolicy governingcustomerbilling — a departurethatwould seriously

damagetheinterestsof bothcarriersandendusersalike. Thepetitiongrosslydistortsall ofthe

Commission’spronouncementsuponwhichNASUCA relies. DespiteNASUCA’s claims,noneof

thoserulingspurportsin any wayto precludecarriersfrom billing customersusingproperly

~ NASUCAPetition at42.

~ In theMatter ofTruth-in-BillingandBilling Format, CC DocketNo. 98-170,FirstReportand
OrderandFurtherNoticeof ProposedRulemaking,14 FCCRcd 7492(rel. May 11, 1999)(“TIB
Order”). Seealso Truth In Billing andBilling Format, Order on Reconsideration,15 FCCRcd
6023 (rel. March29, 2000),Errata, 15 FCCRcd 16544(rel. March 31, 2000) (“TIB
ReconsiderationOrder”); Truth In Billing andBilling Format, 15 FCCRcd7549, Order, (rel.
April 19,2000)(“TIB WaiverOrder“) (collectively,the “TIB Orders.”)

~ In theMatter ofFederalStateJointBoardon UniversalService,CC DocketNo. 96-45,Report
andOrderandSecondFurtherNoticeofProposedRulemaking,17 FCCRed24, 952 (re. Dec. 13,
2002)(“Contribution Order”).

6 In theMatter ofJointFCC/FTCPolicyStatementFor theAdvertisingofDial-AroundAndOther

Long-DistanceServicesto Consumers,FileNo. 00-EB-TCD-1 (PS),Policy Statement,15 FCCRed
8654 (rd. Mar. 1, 2000)(”AdvertisingJointPolicy”).
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labeledline-itemswith appropriateaccompanyingdisclosuresin theirbills to endusers. Indeed,

both the TIB Order andtheContributionOrder explicitly contemplatethat carriersmayuseline-

items in theircustomerbills, subjectto thedisclosureandotherrequirementsprescribedin those

rulemakings.7

As demonstratedbelow, theCommissionshoulddenythereliefrequestedin theNASUCA

Petition becauseit fails to provideeithera legalorfactualbasisfor theCommissionto issuea

declaratoryruling. TheCommissionhasneverprohibitedcarriersfrom using line-itemsin their

customerbills, andevenwereit properfor theCommissionto considersuchan extremeproposal

in thecontextof thisproceeding,thereis no legitimatepolicy basisthatcouldconceivablywarrant

adoptingsuchaban. NASUCA’sadditionalclaim thatAT&T’s line-itemcharges— and,in

particular,theRegulatoryAssessmentFee (“RAF”) — somehowviolatethe Commission’s

requirementsfor customerbilling areequallybaseless.Thatline-itemcharge,whichrecovers

certainexpensesthatAT&T incursin connectionwith regulatoryactivitiesandobligations,began

to beassessedin July 2003,andAT&T’s billing ofthat chargehasat all timesbeenin strict

compliancewith themandatesofthe TIB OrderandSections64.2400-2401oftheCommission’s

rules,47 C.F.R.§~64.2400-2401,implementingthat decision.

BACKGROUND STATEMENT

In April 2003,AT&T beganto inform residentialcustomersof AT&T servicesthatAT&T

would soonimposeanewfeeon theirbills. Bill messagesexplainingthenewfeeto customers

~ NASUCA’sadditional relianceon Sections201(b)and202 oftheCommunicationsAct,
47 U.S.C. §sS 201(b), 202,is equallyunavailing. The Commissionrulings citedabove,which
NASUCA claimscompelits requestedrelief, arepremisedalmostentirelyon thesesamestatutory
grounds.



appearedon customers’monthlybills, statingthatbeginningon July 1, 2003,customerbills would

includea feeof99 centspermonthto helpAT&T recovercostsassociatedwith interstateaccess

charges,propertytaxesand expensesassociatedwith regulatoryproceedingsandcompliance.

Customersrequiringadditionalinformationconcerningthenewfeeweregivenan“800” number

to call andanAT&T websiteto visit in which detailedservicedescriptionsappear.The AT&T

websitealsocontainsdetailedresponsesto frequentlyaskedquestions(“FAQ5”) concerningthe

fee.8

In July 2003,AT&T imposedaRAP of 99 centspermonthon customerbills. TheRAF

recoverscostsassociatedwith interstateaccesscharges,propertytaxes,regulatoryproceedingsand

regulatorycompliance.Thefeeappliesto AT&T residentialcustomerswho haveselectedAT&T

astheirprimaryinterexchangecarrier. AT&T Localcustomers,customerson theAT&T OneRate

SimplePlanandcustomerson globalMilitary SaverPlusPlansarecurrentlyexemptfrom payment

of theRAF. In addition,AT&T assessesthefeeonly if AT&T interstateand/orinternational

chargesappearin theresidentialportionof thecustomer’stelephonebill.

TheRAF appearsprominentlyon residentialconsumers’bills asfollows:

“Regulatoryassessmentfee .99
For anexplanationofthis fee,pleasecall 1 800854-9940or
visit http://www.consumer.att.com/reg.”

AT&T placestheRAF in aseparatesectionofthebill, titled “Other ChargesandCredits,”

to makeit clearthatthe RAF is not amandatoryfee imposedby theCommission.Mandatoryfees

appearin aseparatesectionof theAT&T bill, titled “TaxesandSurcharges.”Underabanner

8 s bill messagesdirectedconsumersrequiringadditionalinformationconcerningtheRAF

to call 1-800-854-9940,orvisit theAT&T websiteatwww.att.comlregto receiveresponsesto
frequentlyaskedquestions,detailedservicedescriptionsandotherinformationregardingthe RAP.
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heading,titled “Importantinformationaboutyour telephoneservice,”AT&T bills reprintin full

the following message,which appearedin theMay, JuneandJuly billing messagesaswell:

“Beginning on July 1, 2003, yourbill will includea 99 centper
monthRegulatoryAssessmentFee. This feewill helpAT&T
recoverthe costsassociatedwith interstateaccesscharges,property
taxes,andtheexpensesassociatedwith regulatoryproceedingsand
compliance.This feeappliesfor eachmonthin whichyouhaveany
AT&T chargeson yourbill. This fee is not atax or chargerequired
by the government.”

In addition,AT&T’s PAQsexplainthat“[tjhe RegulatoryAssessmentFeewill helpAT&T

recovercostsassociatedwith interstateaccesscharges,propertytaxesandtheexpensesassociated

with regulatoryproceedingsandregulatorycompliance. In thecompetitiveenvironmentwearein,

wecannotcontinueto absorbthesecosts.”

I. NASUCA’S PETITION FAILS TO SATISFY THE GOVERNING LEGAL

STANDARDS FOR ISSUANCE OF A DECLARATORY RULING.

TheCommissionhasno basisto grantdeclaratoryreliefunderSection1.2 because,as

shownbelow, thereis no Commissionorderor rule (andNASUCA cannotpointto any) that

prohibitsimpositionof theseline-itemcharges.Section554(e)oftheAdministrativeProcedure

Act (“APA”) empowerstheCommissionto issuea declaratoryruling “to terminateacontroversy

or removeuncertainty.” TheCommissionrulethat authorizesdeclaratoryrulingsspecificallycites

theadjudicationprovisionof theAPA asits sourceof authority.9 Section1.2of theCommission’s

rulesprovidesthat, “[t]he Commissionmay, in accordancewith section5(d) oftheAdministrative

ProcedureAct, on motion or on its own motionissueadeclaratoryruling terminatinga

controversyorremovinguncertainty.” FortheCommissionto commencean adjudicative

~ See47 C.F.R. § 1.2 (citing 5 U.S.C. §554).
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proceeding(in theform of a declaratoryruling) its decisionmustbe baseduponan existingrule or

regulation. NL.R.B.v. BellAerospaceCo., 416 U.S. 267, 94 S.Ct. 1757,40 L.Ed.2d 134 (1974);

Chisholmv. FCC, 538 F.2d349, 176 U.S.App.D.C.1 (D.C. Cir. 1976).

NASUCA makesno genuineeffort to demonstratethatits petitionaccordswith any

legitimateconstructionoftheCommission’sprior precedents.Moreover,asAT&T also showsin

PartsII throughIV below, all ofNASUCA’s claimsaboutthenatureof AT&T’s disclosureswith

respectto theRAP areclearlyerroneous.

In thesecircumstances,a requestfor adeclaratoryruling is procedurallyimproper. It is

well-establishedthatdeclaratoryrelief is inappropriatewhere,ashere,thereareseriousdisputes

regardingboththeapplicablelaw governingthepermissibilityof line-itemchargesandthe

material factsconcerningAT&T’s RAP.’°For example,in theAccessChargeReformOrder, the

Commissiondeclinedto addressapetitionfor declaratoryruling concerningthedutyof

interexchangecarriersto interconnectwith competitivelocal exchangecarriers(“CLEC5”) because

interestedpartiescontestedthecorrectconstructionof pastCommissiondecisionsgoverning

carriers’ duty to payaccesscharges,andbecauseevensuchfundamentalquestionsastherelative

level oftheCLECs’ accesschargeswasdisputed. TheCommissioninsteaddeterminedthatthe

appropriateproceduralvehicleto addressthe issueraisedin thepetitionwasto conductafurther

phaseofthatrulemakingproceeding,in whichthosecontestedlegalandfactualissuescouldbe

10 SeeAccessChargeReform,CC DocketNo. 96-262,Fifth ReportandOrderand FurtherNotice

ofProposedRulemaking,FCC96-206(rel. Aug. 27, 1999) (“AccessChargeReformOrder”),
¶ 188; CascadeUtilities, 8 FCCRed781, 782 (Com.Car.Bur. 1993);AeronauticalRadio, Inc.,
5 FCCRed2516(Co. Car.Bur. 1990);AmericanNetwork,Inc.,4 FCCRed550, 551 (Corn. Car.
Bur. 1989).
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addressed.”Becausethesesameconsiderationsapplywith full forcehere,theCommissionshould

for this reasonalonerejectNASUCA’s petitionfor adeclaratoryruling regardingthe

permissibilityof line-item charges.

Moreover,the Commissionin theTIB Order adopted“broadbindingprinciplesto promote

truth-in-billing” requiringthat customerbills containfull andnon-misleadingdescriptionsand

clearandconspicuousdisclosuresof suchfees,in orderto facilitatecustomerinquiries.’2 Having

announcedtheseprinciples,theTIB Order thenadopted“minimal basicguidelinesthatexplicate

carriers’bindingobligationspursuantto thesebroadprinciples.”3 In sodoing, theCommission

declinedto mandatespecificlabelsor language. Instead,theCommissionmadeclearits

preferencefor general,non-prescriptiveguidelines:

~‘ Id. ¶ 189. Section1.401 of theCommission’srules,47 C.F.R. § 1.401(a),providesthat “[ajny
interestedpersonmaypetitionfor the issuance,amendmentor repealofarule orregulation.”
Moreover,for theCommission’srulemakingactionsto havevalidity, interestedpartiesmustbe
giventheopportunityto participatethroughanoticeandcommentprocess.See,e.g.,American
CommunicationsAss‘n v. UnitedStates,298 P.2d648 (2dCir. 1962);InterstateBroadcastingCo.
v. UnitedStates,286 F. 2d 539 (D.C. Cir. 1960).

12 TIB Order, ¶ 9. TheTIB Order (IJ 5) adoptsthreespecifictruthin-billing principles: “First,

that customerbills be clearlyorganized,clearly identify theserviceprovider,andhighlightany
newproviders;Second,thatbills containfull andnon-misleadingdescriptionsofchargesthat
appeartherein;andThird, thatbills containclearandconspicuousdisclosureof any information
theconsumermayneedto makespecificinquiriesabout,or contestchargeson thebill.”

13 TIB Order, ¶ 5. Underthefirst ofthoseprinciples,dealingwith theorganizationof bills, the
Commissiondirectedthat telephonebills mustbeclearlyorganizedand includeinformation
clearlyidentifyingtheserviceproviderassociatedwith eachcharge.For thesecondprinciple,
dealingwith full andnon-misleadingbilled charges,theCommissionadoptedthreeguidelines
addressingbilling descriptions,“deniable” and “non-deniable”charges,andstandardizedlabelsfor
chargesresultingfrom federalregulatoryaction. Theguidelinesimplementingthe Commission’s
third principle,dealingwith clearandconspicuousdisclosureof inquirycontacts,includedthe
provisionoftoll-free numbersfor consumersto contactappropriatecustomerservice
representatives.Id. Seealso47 C.F.R. § 64.2401,

7



“Throughthis Order,weadoptbroad,bindingprinciplesto promote
truth-in-billing, ratherthanmandatedetailedrulesthatwould rigidly
governthedetailsor formatof carrierbilling practices. . . . We use
theterms,principlesand guidelinesin this Orderto distinguishour
approachfrom amoredetailedregulatoryapproachurgedby some
commenters.Thatis, weenvisionthatcarriersmaysatisfythese
obligationsin widely divergentmannersthatbestfit theirown
specificneedsandthoseoftheircustomers[citationsomitted].”4

NASUCA suggeststhattheCommissionshouldhaveadoptedmorerigid rulesor

prescribedspecificbilling formatsbut failed to follow through.15 In the TIB proceedings,however,

theCommissionhadconsideredandrejectedtheprescriptiveapproach:

“Our decisionto adoptbroad,bindingprinciples,ratherthandetailed
comprehensiverules,reflectsour recognitionthat therearetypically
manywaysto conveyimportantinformationto consumersin aclear
andaccuratemanner.For thisreason,we disagreewith those
commenterswho assertthatmoreprescriptiverulesarenecessaryto
combatconsumerfraud throughtheuseofmisleadingtelephone
bills. Instead,ourprinciplesprovidecarrierswith flexibility in the
mannerin whichthey satisfytheirtruth-in-billing obligations.
Our Orderpermits carriersto renderbills using the formatoftheir
choice,so long asthebills complywith the implementingguidelines
weadopttoday.”6

Thus, in thefour yearssincetheTIB Orderwasreleased,theCommissionhasconsidered

anddeclinedto adoptthemorestringentrulesandguidelinesadvocatedby NASUCA, state

commissionsandotherpartiesto theTIB proceedings.NASUCA concedesasmuch(in a

footnote)stating that while theCommissionsoughtcommenton theapplicability ofthe TIB rules

‘~‘ TIB Order, ¶ 9.

‘~ NASUCAPetition atv. (“Unfortunately,theCommissionneverfinalizedcertainaspectsof its
1999Order.”)

16 TIB Order, ¶ 10.
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to CMRS providersandspecificlabelscarriersshouldusefor line-item chargesin theFNPRM

portionof theTIB Order, “[T]he Commissionhasnot issuedany orderregardingthis further

notice, however,andthedockethasbeeninactivefor thepastfouryears.”7NASUCA chidesthe

Commissionfor “lack of follow-throughin theTIB Docket,”andcomplainsthattheCommission

“neverfinalizedcertainaspectsof its 1999Order.’8 In theTIB ReconsiderationOrder, the

Commissionmodifiedcertainsubsectionsof Section64.201 oftheCommission’srules,and

clarified others.’9 But theCommissionhasconsistentlydeclinedto adoptprescriptiverulesor

morestringentguidelinesin theseproceedings.

Nevertheless,in its Petition,NASUCA is askingtheCommissionto declarethatthese

monthly line-itemscontainedon carriers’monthly bills to consumersaremisleadingand

deceptive,unreasonable,unjustandunlawful in violation of boththeTIB Order aswell asSections

201 and202 ofthe CommunicationsAct of 1934. NASUCA seeksto “prohibit[] carriersfrom

imposinganyseparatemonthlyfees,line-itemsorsurchargesunless:(a) suchchargeis mandated

by federal,stateor local laws,and(b) theamountofsuchchargeconformsto theamountexpressly

authorizedby federal,stateor local governmentalauthority.”20 As discussedbelow, NASUCA’s

demandfor morestringentrulesfor carriers’monthly line-itemsis contraryto anylegal

‘~ NASUCAPetition atn.2.

18 NASUCAPetition atv; seealsoll-12.

19 SeeTIB ReconsiderationOrder, ¶ ¶ 2-3,7-9, 11 (clarifying requirementsapplicableto
identificationofnewserviceproviders,providersof bundledservices,carriers’ tradenames,
labelingof chargesasdeniable,andrequiringinternetcustomerinquiry for customerswhoaccess
bills exclusivelyby e-mailor Internet.)

20 NASUCAPetition at 68.
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requirementsandis not supportedby any oftheCommission’spreviousorders. Therefore,the

CommissionshoulddenyNASUCA‘s Petition for declaratoryrelief.

II. AT&T’S REGULATORY ASSESSMENTFEE COMPLIES WITH THE
COMMISSION’S TIB ORDERS.

NASUCA wouldhavetheCommissionbelievethatchargessuchastheRAP areprohibited

by its rulesandpolicies. Thereis butoneresponse:wishing cannotmakeit so. UndertheTIB

Order andrelateddecisions,line-itemchargessuchasAT&T’s RAP arenot unlawful.

NASUCA claimsthatwhile thecarriers’monthly line-itemsdiffer in termsof whatthey

are calledandwhatthecarriersclaimto recoverthroughthe charges,“all aremisleading;someare

downrightdeceptive.”2’ Individualizedformattingofbills andfact-specificbill descriptionsin bill

messagesarepreciselywhat theCommissionhadin mind whenit determinedthat it wouldnot

prescribetheformatsofbills orthedescriptivecontentof bill messages.In theTIB Orders, the

Commissionmadeit clearthatit expectedcarriersto determinehowto complywith its principles

andguidelinesmandatingfull andnon-misleadingdisclosure,but would leaveit to carriersto

developtheformats,labelsandlanguageneededto meetits requirements.TheCommissionhas

beentrueto theseprinciples. Themorestringentandhighly prescriptiverulesandguidelines

NASUCA wishesfor haveneverbeenadopted.

21 NASUCAPetition at vi. This assertion,like NASUCA’sotherrepetitiveclaimsthatline-item

chargesarepromotingwidespreadcustomerconfusion,is pure ipsedixit, unsupportedevenby
anecdotalevidencemuchlessthekind of reliabledatathat would berequiredasabasisto
concludethat line-itemchargeshavehadthe seriousanti-consumereffectsthatNASUCA ascribes
to thosefees.
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NASUCA fails to demonstratethatAT&T’s RAF disclosuresin anymannerfail to satisfy

themandatesofthe TIB Orders, for thesimplereasonthat it cannotdo so. AT&T’s billing

disclosuresmeetand, in importantrespects,exceedtheCommission’struth-inbilling

requirements.NASUCA’sdescriptionof AT&T’s billing disclosuresmakesthis apparent:

“In April 2003,AT&T beganadvisingits customersthat, beginning
July 1, 2003,theirbills would ‘include a [$0.99]permonth
RegulatoryAssessmentFee’ that ‘applieseachmonthin which
[thereare]any AT&T charges’on the customer’sbill. Accordingto
AT&T, thefeehelpsit to ‘recoverthe following costs:interstate
accesscharges;regulatorycomplianceandproceedingscostsand
propertytaxes.’ A disclaimeradvisescustomersthat‘[t]his feeis
not atax or chargerequiredby the government’anddirects
customersto thecompany’stoll freecustomerservicetelephone
numberandwebsitefor moreinformation.

“AT&T’s websitecontainsinformationregardingtheRegulatory
AssessmentFeethatsubstantiallyrepeatsthe informationsetforth in
its bill insert,aswell as‘FrequentlyAskedQuestions’(‘FAQs’)
regardingthefee. Among otherthings,theFAQ5 includethe
company’srationalefor imposingits RegulatoryAssessmentFee.
AT&T claimsthatit is assessingthefeebecause‘in thecompetitive
environmentwearein, wecannotcontinueto absorbthese[access
charges,propertytaxesandexpensesassociatedwith regulatory
proceedingsandcompliance].’ AT&T FAQs,Qi (copyattachedas
AttachmentB). AT&T alsoadvisesthat customersenrolledin its
local serviceplansarenot subjectto theRegulatoryAssessment
Fee.”22

As NASUCA shows,AT&T providedcustomerswith amplenoticeoftheRAF several

monthsin advanceoftheJuly 1, 2003 implementationdate. Throughthesenotices,AT&T

providedfull andnon-misleadingdescriptionsofcharges,andclearandconspicuousdisclosureof

informationthat consumersneededto understandtheRAF. AT&T alsometandexceededthe

requirementsofthe TIB Reconsideration Order by providingcustomersthetoll freenumbersand

22 NASUCAPetition at 12-13,n.25 andAttachmentsA andB.
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thewebsiteinformationneededto makeinquiries aboutorcontestchargesontheirbills, regardless

ofwhethercustomersreceivebills in paperformator electronicformat.23

NASUCA thensuggeststhat if chargeslike theRAPpassmuster,it is only becausethe

Commissionhasfailed or forgottento closethe“loopholes” it left in its truth-in-billing

regulations:

“Unfortunately,certainloopholesin theCommission’sTIB Order
providethe carrierswith ampleopportunityto over-recoverthecosts
theyostensiblyrecoverviasurcharges.For onething, the
Commissionneverfinalizedrulesregardingstandardizedlabels,asit
indicatedit would do. TIB Order, ¶ ¶ 55-56. Nordid the
Commissionrequirethatcarrierchargesbe imposedonly when
expresslyauthorizedby stateor federalregulatoryactionasin the
caseof universalservicefundassessments,enhanced911 (‘E91 1’)
surcharges,federalandstatetelecommunicationstaxesandother
taxescollectedby carrierson behalfofthegovernment.Third, the
Commission— in neitherthe TIB Ordernorin any oftheorders
establishingtheregulatoryprogramsthecostsof whichthe carriers
claim theyrecover— neverrequiredcarriersto demonstratethatthe
monthlychargesbeingimposedboreanyrelationshipto thecosts
directly incurredasaresultof suchregulatoryprograms. As aresult,
carriershavebeengivencarte blancheto createthesecharges,and
recoverasmuchmoneyastheythink theircustomerswill bear.”24

This is justmorewishful thinking on NASUCA’spart. TheTIB Ordersarenot theproduct

of failure or forgetfulness. In theTIB proceeding,theCommissioncommencedan investigationto

look at difficult andunsettledtruth-in-billing issues. After carefulconsideration(and

reconsideration),theCommissioncameto theconclusionthattheseissueswerebestaddressed

23 TIB Reconsideration Order, ¶ 11 (requiringcarriersto providee-mailor web siteaccessto their

customerservicefacilities, butonly wherethecustomerdoesnot receiveapapercopyofthe
telephonebill.)

24 NASUCAPetition at n.16. Seealso, id. at 59-60(“Nothing in theCommission’sTIB Orderand

ContributionOrder specificallytells carrierswhat surchargestheymayimposeto recovertheir

costsof complyingwith regulatoryaction,orhowthosesurchargesshouldbe calculated.”)

12



throughbroad,non-prescriptiveguidelinesandprinciples. In sodoing, theCommissionneither

gavecarrierscarteblanche nor failedto protectthe legitimateinterestsofconsumers.

A. AT&T’s Bills and Bill MessagesPermit Subscribers to Accurately Assessthe
Contentsof the RAF and the CostsRecovered.

NASUCA contendsthat IXC chargessuchasAT&T’s regulatoryassessmentfeeviolate

the Commission’sfirst truth-in-billing guideline,which requiresservicesincludedon atelephone

bill to be accompaniedby a“brief, clear,plain languagedescriptionofthe servicesrendered.”

This descriptionmustbe:

“[S]ufficiently clearin presentationandspecificenoughin
contentso that customerscanaccuratelyassessthatthe
servicesfor which theyarebilled correspondto thosethat
theyhaverequestedandreceived,andthatthecostsassessed
for thoseservicesconformto theirunderstandingof theprice
charged.”25

Theinformationprovidedby AT&T is sufficiently clearand specificin contentto allow

customersto accuratelyidentifythe servicesforwhichthey arebeingbilled andto permit

customersto determinewhetherthe amountstheyarebeingchargedconformto thepricecharged

for service. AT&T’s bills, bill messagesandFAQ’s all statethat the RAP “will helpAT&T

recoverthecostsassociatedwith interstate access charges, property taxes, and the expenses

associated with regulatory proceedings and compliance. This feeappliesfor eachmonthin which

you haveany AT&T chargeson yourbill (emphasisadded).” Thesestatementsidentify each

servicefor whichcustomersarebeingbilled, andmakeit clearthatthe RAPrecoverssome,but

notall ofthecostsincurredby AT&T.

25 TIB Order, ¶ 38.
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NASUCA neverthelesscomplains“[g]iven the ‘grab bag’ of putativecostseachsurcharge

purportedlyrecovers(e.g., propertytaxes,TRS costs,NANPA costs,accesscosts,costsof

regulatorycomplianceandproceedings,andothers),it is impossibleto assesswhetherIXCs

surchargesbearany relationshipto theservicesthecarriers’ customersarereceiving.”26 In theTIB

Order, however,theCommissiondeclinedto requirecarriersto adoptaparticularmeansof

aggregatingordisaggregatingchargeson customerbills, andencouragedindustryandconsumer

groupsto considerfurtherwhethersomecategorizationandaggregationof chargeswould be

advisable,stating“[o]ur goalis to enableconsumersto makecomparisonsamongdifferent service

providersin connectionwith thesecharges,butwe expectthatthis endwill be accomplished

throughseveralmeans.”27TheCommissionalsodeclinedto requirecarriersto provideadetailed

breakdownof theircostsandcostreductionsoncustomerbills, stating“long explanationsofa

carrier’scostcalculationsmayaddcomplexity to telephonebills, creatingconfusionthat

outweighsthebenefitsofprovidingsuchdescriptions[citationsomitted].”28 TheCommissionhas

thus madeclearthat aslong asconsumersareableto understandandcomparethesecharges,

competitionwill ensurethatcarriersrecoverthemin an appropriatemanner.

B. The CommissionHas Not Adopted Final GuidelinesRegarding Standardized
Billing Labels.

NASUCA claimsthattheIXCs’ surchargesfail to meettheCommission’sguideline

governingstandardizedbilling labels.29 But asNASUCA candidlyconcedes,“[a]lthough the

26 NASUCAPetition at29.

27 TIB Order, ¶ 55.

28 Id. at~J58andn.l64.

29 NASUCAPetition at 30-31citingthe TIB Order, ¶ 49.
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Commissionadopted,asa guideline,therequirementthat carriersusestandardizedlabelsto refer

to certainchargesrelatingto federalregulatoryaction,” in the TIB Order theCommissionsought

commenton specific labelsthat carriersshouldbe obligatedto adopt,andonly “tentatively

concludedthatthelabelsit describedwereappropriatefor chargesrelatedto interstateaccess,

universalservicecontributionsand local numberportability.”30 At leastequallyimportant,

NASUCA conspicuouslyfails to recognizethat its cavil abouttheappropriatelabelingof line-item

chargesimplicitly concedesthatcarriersarenotprecludedfrom usingsuchchargesin billing their

customers.

In theTIB Order (~J54),theCommissionadoptedtheguidelinethat “line-item charges

associatedwith federalregulatoryactionshouldbe identifiedthroughstandardanduniform labels

acrosstheindustry.” TheCommissionthenpromisedto identify the standardizedlanguageto be

usedin theselabels,but only after receivingindustryrecommendationson thesubject:

“In consideringwhich labelswould be mostaccurate,descriptive
andconsumer-friendly,however,webelievethatconsumergroups
areparticularlywell suitedto assistin the developmentofthe
uniform terms. Accordingly,througha furthernoticein this
proceeding,we encourageconsumerandindustrygroupsto come
together,conductconsumerfocusgroups,andproposejointly to the
Commissionstandardlabelsfor theseline-itemcharges.We will
choosethe standardlabelsbasedon thesuggestionswe receivein
responseto theFurther Notice.~~31

TheCommissionthensoughtcomment“on thespecific labelsthat carriersshouldadopt”,

proposed“Long DistanceAccess”“FederalUniversalService”and“NumberPortability”, and

30 Id. at3l andn.86.

31 TIB Order, ¶ 54.
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tentativelyconcludedthattheselabelsareappropriate.32Sincethen,theCommissionhasneither

adoptedtheselabelsnor addressedstandardizedlabelsfor othercharges,suchaschargesthat are

notmandatedby federalregulatoryaction. Unlessanduntil theCommissionadoptsfinal

guidelinesor rules,carriersarefreeto continueto usenon-standarddescriptivelabelsfor their

line-itemcharges,providedthattheselabelscomplywith the Commission’sgeneraltruth-in-

billing principles.

C. AT&T’s Bills and Bill MessagesMake Clear That the RAF is Not Government
Mandated.

NASUCA claims“AT&T’s ‘RegulatoryAssessmentFee’ createstheimpressionthatit is

theresultof regulatoryaction, an impressionreinforcedby thenatureofthecoststhefee is

intendedto recover(e.g.,costsofregulatorycomplianceandpropertytaxes).”33

Nothingcouldbe further from thetruth. AT&T placestheRAP in a separatesectionofthe

bill, titled “Other ChargesandCredits”to makeit clearthattheRAF is not amandatoryfee

imposedby theCommission.Mandatoryfees,in contrast,appearin aseparatesectionof the

AT&T bill, titled “TaxesandSurcharges.”AT&T alsostateson everybill undertheRAP line-

item that “[t]his fee is not atax or chargerequiredby thegovernment. It helpsAT&T recover

expenses,including interstateaccesscharges;propertytaxes;andcostsof regulatorycompliance

andproceedings.”TheCommissionhasmadeit clearthat “we wouldnot consideradescriptionof

32 TIB Order, ¶ 71 (“We tentativelyconcludethat suchlabelswill adequatelyidentify thecharges

andprovideconsumerswith abasisfor comparisonamongcarriers,while at thesametime be
sufficiently succinctsuchthat mostcarrierswill beableto usethemwithoutrequiringthatthey
modify thefield lengthsoftheircurrentbilling systems.We seekcommenton thesetentative
conclusions.”)

u NASUCAPetition at 32. (‘Regulatorycomplianceandproceedings’perforceimply regulation,

somethingonly thegovernmentdoes. Similarly, only thegovernmentcollectspropertytaxes.”).
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[the] chargeasbeing ‘mandated’by thefederalgovernmentto be accurate”and“to stateor imply

thatthecarrierhasno choiceregardingwhetherornot sucha chargemustbe includedon thebill

or theamountofthechargewouldbemisleading.”34Accordingly,underabannerheadingtitled

“Importantinformationaboutyourtelephoneservice,”AT&T providedadvancenotificationof the

RAF by clearlystatingon its bills:

“Beginning on July 1, 2003,yourbill will includea99 centper
monthRegulatoryAssessmentFee. This feewill helpAT&T
recoverthecostsassociatedwith interstateaccesscharges,property
taxes,andtheexpensesassociatedwith regulatoryproceedingsand
compliance. This feeappliesfor eachmonthin which youhaveany
AT&T chargesonyour bill. Thisfeeis nota tax or chargerequired
by thegovernment (emphasisadded).”

Similarstatementsappearin AT&T’s FAQ’s andtoll-free inquiry lines. AT&T’s bills andbill

messagesaffirmativelydispel any impressionthatthesechargesaremandatedby regulatoryaction.

Theyareneitherinaccuratenormisleading,andfully comply with theCommission’struth-in-

billing requirements.

D. The RAF is Neither Misleading Nor Deceptivein its Application.

NASUCA assertsthat, evenif not specificallyprohibitedby the TIB Order, carrier

surchargesshouldbe prohibitedon groundsthat theyaremisleadingandthereforeunreasonable

andunjustunderSections201 and202 ofthe 1934Act. NASUCA contendsthatthesurcharges

aresimplydevicesdesignedto increasecarriers’revenueswithoutraisingtheirmonthlyor usage-

basedratesfor thetelecommunicationservicesprovided.35 Accordingto NASUCA, theRAP is

inherentlymisleadinganddeceptive:

~ TIB Order, ¶ 56 (citing asan exampleacarrier’suniversalservicecharge).

~ NASUCAPetition at 37-38.
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“Take, for example,AT&T’s RegulatoryAssessmentFee.AT&T
hasreducedits perminuteratesfor longdistanceserviceoverthe
years,both in responseto competitionand in responseto regulatory
directivesfrom statecommissions.AT&T generallytrumpetsthese
ratereductionsto thepublic and regulatorybodies. WhatAT&T
doesnot trumpet,however,is thefactthattheseratereductionshave
beenoffset,at leastin part,by theimpositionofunavoidable
surchargesandfees[citationomitted].”36

NASUCA’s assertionsarewholly unsupportedby any evidenceregardingtheRAP.37

Moreover,ratereductionsto meetcompetitionhaveno relevancewhatsoeverto themeritsof a

truth-in-billing claim. AT&T’s willingnessto reduceratesto competefor customersis pro-

competitiveandwholly lawful in anyevent.

Sections201 and202 of theAct providetheunderpinningsoftheCommission’struth-in-

billing rules,but they imposeno additional billing disclosurerequirements.To theextentNASUCA

claimsit is “deceptive,misleadingandunreasonable”to imposeline-items,surchargesandfeeson

customersthat recover“ordinaryoperatingcostsunderthe guiseof government-mandatedor

imposedcharges”,thoseclaimsfall squarelywithin thepurviewofthe TIB Orders. NASUCA

furtherclaimsthatit is unreasonableto imposeline-items,surchargesandfeeswhile atthesame

time advertisinglow monthlyandperminuteratesfor thetelecommunicationsservicesoffered. As

demonstratedabove,thedisclosureof AT&T’s RAP is neitherdeceptivenormisleading.

36 Id. at37.

~ NASUCA’s only citation is aFebruary3, 2004articlein theSeattle Post-Intelligencerreferring
to areportby ConsumerAction suggestingthatconsumersavoid increasesin theirbasicratesby
signingup for specialcallingplans. NASUCAPetition at n.98.
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III. AT&T’S REGULATORY ASSESSMENTFEE COMPLIES WITH THE
COMMISSION’S CONTRIBUTION ORDER.

NASUCA claimsthecarriers’line-item charges,feesandsurchargesalsoviolatethe

Commission’sContribution Order.38 NASUCA freely admitsthat in theContributionOrder, the

Commissiongavecarriersa“greenlight” to recoveradministrativeorothercostsin separateline-

items. NASUCA claims,however,that carriershaveconstruedtheContribution Order asalicense

to violatetheCommission’srulesby characterizingthe administrativeandothercoststheyrecover

as“regulatoryfees.”39

In the ContributionOrder, theCommissionprohibitedcarriersfrom marking-upfederal

universalservicefund(“USF”) assessmentson end-usersabovetheCommission-authorized

assessmentfactor. However,theCommissionacknowledgedthat carriersmight continueto incur

someadministrativecostsassociatedwith thecollectionofUSFchargesfrom endusers. Its

decisionexpresslypermittedcarriersto recoveradministrativeorothercostsin customerratesor

throughotherline-items:

“We conclude that telecommunicationscarriers may not recover
their federal universalservicecontribution coststhrough a separate
line-item that includesa mark up abovethe relevantcontribution
factor. Contributingcarriersstill will havethe flexibility to recover
theircontributioncoststhroughtheirend userratesif they sochoose
and to recover any administrativeor other costs they currently
recoverin a universalserviceline-item throughtheircustomerrates
or throughanotherline-item[citationomitted]”4°

38 NASUCAPetition at 35 (“[T]he Commissionmadeit clearthatit did not believeit ‘appropriate

for carriersto characterizetheseadministrativeandothercostsasregulatoryfees.’ Yet, as
NASUCA hasamply shownit is preciselyas‘regulatoryfees’ that carriersarecharacterizingtheir
variousline-itemcharges.”)

~ Id.; Contribution Order, ¶54.

40 ContributionOrder, ¶ 40.
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NASUCA characterizesthe Commission’spronouncementsas an “open invitation to

carriersto imposenew line-items,”4’ but its invective cannot obscurethe fact that the

Contribution Orderexplicitly permittedcarriersto continueto assessline-items,subjectto

theCommission’slimitation on theamountoftheUSF recoverycharge.

TheContribution Order simplyre-states,in thecontextofuniversalservicemark-ups,

settledlaw thatprohibitscarriersfrom characterizingbusinesscosts,administrativecostsand

regulatorycostsincurredin excessofthoseproducedby contributionfactorsor othersuch

formulasasfeesmandatedby regulators. It also requirescarriersto recoversuchcostsseparately

from USPcontributionrecoverycharges.TheContribution Order doesnotprohibitAT&T or

otherIXCs from using theterm“regulatoryassessmentfee” — accompaniedby adisclaimerstating

that “[t]his fee is not atax or chargerequiredby thegovernment”— to label costsassociatedwith

interstateaccesscharges,propertytaxesandtheexpensesassociatedwith regulatoryproceedings

andregulatorycompliance.Nor doesit prohibitAT&T from recoveringthesecostsin theRAP.

IV. AT&T’S REGULATORY ASSESSMENTFEE COMPLIES WITH THE
ADVERTISING JOINTPOLICY.

NASUCA claimsthattheAdvertising Joint Policy suggeststhatthecarrierline-item

chargesaremisleadingordeceptive,andthereforeconstituteunjustandunreasonablepractices

underSection201(b)ofthe 1934Act.42 NASUCA concedesthattheAdvertising Joint Policy

concernedadvertisingper se ratherthanbilling practicesassuch. NASUCA claims,however,that

~‘ NASUCAPetition at 9.

42 NASUCAPetition at 39 (“This is madeclearby theparallelsbetweenthe consumerprotection

concernsexpressedin both the TIB Order andtheAdvertisingJoint Policy, aswell asthemeasures
designedto protectconsumersin both decisions.”).
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thesameobservationsandconcernsnotedby theCommissionandtheFTC in theAdvertising Joint

Policyshouldapply in consideringwhatoughtto constitutedeceptivebilling practices.43

In theAdvertisingJoint Policy, theCommissionstated:

“[A] deceptivead is onethat containsamisrepresentationor
omissionthatis likely to misleadconsumersactingreasonablyunder
thecircumstancesaboutamaterialfact. Material factsarethosethat
areimportantto a consumer’sdecisionto buyor useaproduct.
Informationpertainingto thecentralcharacteristicsoftheproductor
serviceis presumedmaterial. Thecostofaproductor serviceis an
exampleof anattributepresumedmaterial.”44

NASUCA claimsthattheCommissionmustapplythe“net impression”standardset forth in the

AdvertisingJointPolicy to determinewhetherthe descriptionofa chargeonacustomer’sbill is

“likely to mislead,ratherthanwhetherit causesactualdeception.”45

While NASUCA suggeststhatapplyingtheCommission’s“truth-in-advertising”standards

to carrierbilling practiceswould be appropriate,the TIB Orders stronglysuggestthat it would not.

In theTIB Order, theCommissionexpresslyconsideredandrejectedsuggestionsthat it requirethe

useofany additional“safeharborlanguage”on customerbills, ormandateany additional

descriptivelanguagein billing disclosures,giving carriersinsteadbroaddiscretionto fashiontheir

own descriptions:

“We arepersuadedby therecordnot to adoptanyparticular‘safe
harbor’ language,assetforth in theNotice, or to mandatespecific
disclosures.Rather,we believecarriersshouldhavebroaddiscretion

~ Id. at4O-41.

~ Joint Advertising Policy, ¶ 5.

~ NASUCAPetition at 41 (“In orderto makethisdetermination,theCommissionlooks to the ‘net
impression’conveyedto consumersby thead in question,‘the entiremosaic,ratherthaneachtile
separately.’ Underthis standard,which considerstheentire ad,transactionorcourseof dealing,
‘even if thewordingof an ad maybe literally truthful, thenetimpressionconveyedto consumers
maystill be misleading.”)
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in fashioningtheiradditionaldescriptions,providedonly thatthey
arefactuallyaccurateandnon-misleading.For example,for
purposesofgoodcustomerrelations,a carriermaywishto elaborate
on thenatureandoriginof its universalservicecharge.A full,
accurateandnon-misleadingdescriptionofthechargewould befully
consistentwith our guideline.”46

TheCommissionhadampleopportunityto apply thestandardssetforth in theAdvertising

JointPolicyto billing disclosures,but did not do so. TheTIB ReconsiderationOrder, releasedin

March2000,shortlyafterthe issuanceoftheAdvertisingJointPolicy, makesno mentionof

applyingadvertisingstandardsto truth-in-billing issues.

In any event,thestandardsoffull, accurateandnon-misleadingdisclosureset forth in the

TIB Orders areno less exacting-- andmuchmoreto thepoint -- thanthestandardssetforth in the

AdvertisingJointPolicy, andAT&T’s RAP meetsbothstandards.Bill messagesexplainingthe

RAF to customersappearon customers’monthlybills, statingthatcustomerbills includeafeeof

99 centspermonthto helpAT&T recovercostsassociatedwith interstateaccesscharges,property

taxesandexpensesassociatedwith regulatoryproceedingsandcompliance. Customersrequiring

additionalinformationconcerningthenewfeearegivenan “800” numberto call andanAT&T

websiteto visit in which detailedservicedescriptionsandFAQ’s appear.AT&T placesthe RAP

in a separatesection,disclosesthedescriptionprominently,andstatesconspicuouslythattheRAP

is notamandatoryfeeimposedby theCommission.Undereitherofthe“truth-in-billing” or

“truth-in-advertising”standards,it is clearthat consumersarebeingaffirmatively informed,not

deceivedormisled,by theRAP.

The“truth-in-advertisingapproach”,underwhichtheCommissionwould revieweachbill

messageto determinewhetherthe “net impression”it createsmaybe misleading,would invite

46 TIB Order, ¶ 56.
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regulatoryinterventionoftheworstkind. NASUCA concedesthatit would be “administratively

impossibleto look at eachcarrier, oreachcarrier’sfee, to determinewhetherthe feeis sufficiently

andaccuratelydescribed,whetherconsumersareadequatelyinformedofthefee, orwhetherthe

fee reasonablyrecoversthecostsincurredby thecarrierin complyingwith theregulatory

program(s)to whichthe feeis attributed.” It is for this reasonthatthe Commissionhasa

complaintprocess.If actionis requiredto protectconsumersandensurethatthepro-consumer,

pro-competitivepurposesofthetelecommunicationslawsaremet, thebestapproachis to allow the

complaintprocessto work asit is intendedto work,by identifying issuesandresolvingthemon a

targeted,case-by-casebasis.
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CONCLUSION

For thereasonsstatedabove,AT&T respectfullyrequeststhattheCommission

denythereliefrequestedin theNASUCAPetition.
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